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Northwest Territories Public Utilities Board 
 

RULES ON CONFIDENTIAL FILINGS 
 
1. Application 
1.1 These Rules apply to all requests for confidentiality over information and 

documents filed with the Board for a proceeding of the Board under the Rules of 
Practice. 

 
1.2 These Rules do not apply to requests for access to confidential information made 

at times other than during a proceeding in which the confidential information was 
filed. 

 
2. Definitions and Interpretation 
2.1 The terms used in the Rules shall have the same meaning ascribed to them in the 

Act unless otherwise stated below. 
 
2.2 For the purposes of clarity and for these Rules: 
 

“Act” means the Public Utilities Act, RSNWT, 1988 c 24, including its regulations, 
as amended from time to time; 

 
“Business Day” means any day other than Saturday, Sunday or a statutory holiday 
recognized by the Northwest Territories. 

 
“Board” means the Public Utilities Board established by the Act; 

 
“Confidentiality Undertaking” means an undertaking as described in these Rules 
and in the form attached as Appendix “A” to these Rules, as amended by the 
Board from time to time; 

 
“Parties” includes applicants and interveners; “Party” means any of each an 
applicant or intervener; 

 
“Requesting Party” means a Party that makes a request to the Board to keep 
confidential any information in a document. 

 
“Rules” means these Rules On Confidential Filings, including all appendices to 
these Rules, as amended by the Board from time to time; 

 
“Rules of Practice” means the Rules of Practice and Procedure, R-047-96, as 
amended from time to time.  
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“Statutory Declaration” means a declaration as described in these Rules and in the 
form attached as Appendix “B” to these Rules, as amended by the Board from time 
to time.   

 
2.3 The headings and page numbers used in these Rules are for reference only and 

shall not affect the interpretation of these Rules.  
 
3. Full force and effect 
 
3.1 Nothing in these Rules is intended to limit the operation of any statutory provision 

that protects the confidentiality of information or documents.  
 
4. Request for Confidentiality 
 
4.1 When a Requesting Party wishes to keep confidential any information in a 

document it may, before filing the document, file a request for confidentiality to 
Board. 

 
4.2 The Requesting Party must provide service of the request on all parties to that 

proceeding in accordance with the Rules of Practice.  
 
4.3 The Requesting Party has the onus of demonstrating to the satisfaction of the 

Board that the information should be treated as confidential  
 
4.4 The request must: 
 
(a) be in writing; 
 
(b) reference the proceeding of the Board to which the request applies; 
 
(c) briefly describe the reasons for the request, including the specific harm that could 

reasonably be expected to result if the information is made publicly available; 
 
(d) indicate if all or part of the information in the document is the subject of the 

request; and 
 
(e) include either: 
 

(i) a non-confidential, redacted version of the document from which the 
information that is the subject of the request has been deleted or struck; or 

 
(ii) where the request relates to the entire document, a non-confidential description 

or summary of the document. 
 



11165112-14  
Northwest Territories Public Utilities Board Rules on Confidential Filings Page 3 of 14 
 
 

4.5 The Requesting Party must provide the Board with one confidential, un-redacted 
copy of the document that includes the information for which the request pertains 
to. The Requesting Party must provide this un-redacted document, as follows, 
unless the Board directs the Requesting Party otherwise: 

 
(a) The Requesting Party shall file the un-redacted document using a Universal Serial 

Bus (USB) device, flash drive, or other media device couriered to the Board; 
 
(b) The Requesting Party shall mark the document and package as “Confidential”; 
 
(c) The Requesting Party shall identify all portions of the document for which 

confidentiality is claimed. 
 
(d) The Requesting Party shall provide the Board with any password or access code 

or information necessary to access and view the document by sending such 
information to the Board’s Secretary.  

  
5. Proceedings to consider confidentiality of documents 
5.1 The Board may, with or without a proceeding or further process, grant a request for 

confidentiality on any terms it considers appropriate. 
 
5.2 If the Board holds a proceeding or further process to consider the request for 

confidentiality, then the Board may direct that the proceeding or further process 
may be addressed in the absence of the public. 

 
6. Consideration of Confidentiality 
6.1 In determining whether the nature of the information or documents require a 

confidentiality direction by the Board, the Board will have regard to matters that it 
considers relevant, including:  

 
(a) Whether the disclosure of the information could reasonably be expected to result 

in: 
 

(i) undue material financial loss or gain to any person; 
 

(ii) prejudice the competitive position of a person; 
 

(iii) interfere with contractual or other negotiations of a person; or 
 

(iv) harm to public safety or to the environment; 
 

(b) Whether the information is personal, financial, commercial, scientific, technical or 
labour relations information that is of a confidential nature; 

 
(c) Whether the information could be expected to reveal trade secrets of a person; 
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(d) Whether the Requesting Party’s interest in confidentiality outweighs the public 

interest in the disclosure of the information or documents in a proceeding; 
 
(e) Whether the Requesting Party has any legal obligation to maintain confidentiality;  
 
(f) Whether it is practicable to hold a proceeding in a manner that is open to the 

public. 
 
6.2 The Board will issue a decision on the request for confidential treatment of 

information or a document and issue the decision to the parties to the proceeding.  
 
6.3 After issuing a decision on the request, the Board will: 
 
(a) delete the un-redacted document filed with the Board under section 4 of these 

rules; or  
 
(b) if the un-redacted document was filed on a data storage device such as a USB 

stick, flash drive, or other electronic media device, return the device to the 
Requesting Party.  

 
 
7. Acceptance of Confidentiality 
 
7.1 If the Board accepts that information is confidential then:  
 
(a) the document, or portions of the document, will not be made publicly available by 

the Board; 
 
(b) the Board may direct the Requesting Party to change the redaction in accordance 

with what the Board deems necessary; 
 
(c) the Board shall issue a decision where the information accepted by the Board as 

confidential is redacted; and 
 
(d) the Board shall provide an un-redacted copy of the decision only to the Requesting 

Party and any person who has executed a Confidentiality Undertaking. 
 
7.2 Within 14 Business Days from the date of the Board’s decision, or a longer period 

of time if directed by the Board in its decision, and in the manner directed by the 
Board in its decision, the Requesting Party shall provide a copy of the confidential 
information to the Board, and to any Party or representative of a Party, who has 
filed an executed Confidentiality Undertaking and who has not been denied access 
to the information by the Board.  
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8. Rejection of Confidentiality 
 
8.1 If the Board rejects the Requesting Party’s request for confidentiality then the 

Board may issue a direction to the Requesting Party to place on the public record 
any document, or portion thereof, that was filed in confidence with the Board. 

 
8.2 The Requesting Party may, within five (5) Business Days of a direction of the 

Board under subsection 8.1 of these Rules, file a written request on the public 
record of the proceeding that the documents filed in accordance with section 4 of 
the Rules be withdrawn from the record, unless the document is being filed 
pursuant to an information request or other direction of the Board. 

 
8.3 Upon receipt of a timely request from the Requesting Party under subsection 8.2 of 

these Rules, the Board shall remove any redacted copy or summary of the 
document from the public record filed in accordance with section 4 and any 
document so withdrawn will not form part of the proceeding record and will not be 
considered by the Board in any subsequent decision in that proceeding. 

 
8.4 If the Requesting Party does not make a timely request under subsection 8.2 then 

the Requesting Party must file a copy of the un-redacted document on the public 
record of the proceeding in accordance with the Board’s decision made under 
subsection 6.2 of these Rules and within five (5) Business Days of the Board’s 
direction under subsection 8.1 of these Rules.    

   
9. Objection to a request 
 
9.1 A Party may object to a request for confidentiality by filing and serving an objection 

with reasons within the time period to respond to a request for confidentiality as 
directed by the Board.  

 
9.2 Before making a decision, the Board will give the Requesting Party, together with 

any person who may be affected by disclosure, an opportunity to reply to an 
objection to a request for confidentiality. 

   
 
10. Filing Confidential Documents 
 
10.1 Confidential material must be filed separately from non-confidential material. 
 
10.2 Pursuant to the Act, no person shall file with the Board any submission, position, 

evidence or information that an interested person has provided confidentially or 
without prejudice in the negotiation of a settlement without the written consent of 
the interested person. 
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11. Confidentiality Undertakings 
 
11.1 Unless the Board directs otherwise, a Party or a representative of a Party may only 

receive a copy of the information to which the Board granted confidential treatment 
of, if the Party or representative of the Party requesting access executes and files 
a Confidentiality Undertaking in the Form attached as Appendix “A” to these Rules. 

 
12. Statutory Declaration 
 
12.1 A Party who has been granted access to confidential information in a proceeding 

shall provide a Statutory Undertaking in the form attached as Appendix “B” to these 
Rules.  

 
13. Effect of Appeals of Board decision  
 
13.1 If a Party has received confidential information in a proceeding of the Board and 

the Board’s decision is subject to either an appeal application or an appeal, then 
the confidential information and related materials must remain confidential and 
remain subject to the ruling of the Board, except to the extent that a court of 
competent jurisdiction grants a contrary order on the confidential information or 
related materials. 

 
14. Coming into force 
 
14.1 These Rules were approved by the Board on October 29, 2019, and are effective 

October 29, 2019.  
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APPENDIX A 
 

Form of Confidentiality Undertaking 
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Confidentiality Undertaking Form 
Rules on Confidential Filings 
 
[Party Name or Agent] 
[Address of Party or Agent for service] 
[Proceeding Name] 
[Proceeding Number] 
 
To: Northwest Territories Utilities Board (the “Board”) 
And to: [Insert parties to the proceeding] 
 
WHEREAS [Party Name or Agent] (the “Grantee”) applied to the Board under the Rules 
on Confidential Filings for confidential treatment of certain documents and information in 
connection with proceeding [insert proceeding number]; 
 
AND WHEREAS the Board in a ruling dated [insert date] (the “Ruling”) granted to the 
Grantee the confidential treatment of certain documents and information or portions 
thereof as specified in the ruling (the “Confidential Information”); 
 
AND WHEREAS [insert name of person receiving the document or information] (the 
“Undersigned”) is [a Party to] [a representative of a Party to] Proceeding # [insert the 
proceeding number] and wishes to be granted access to the Confidential Information for 
participating in the proceeding. 
 
NOW THEREFORE, in consideration of receiving the Confidential Information, the 
Undersigned agrees and undertakes as follows: 
 
1. I have read the Ruling and agree to observe its terms and conditions as they relate 

to the access, use and protection of the Confidential Information. 
 

2. I will only use the Confidential Information and all evidence, transcripts, notes, 
working papers, calculations, analysis, Board rulings and decisions or other 
materials based on or using the confidential information that I receive, review or 
prepare (the “Related Materials”) during the course of the original proceeding or 
associated compliance application proceeding or any appeal, review or rehearing 
of the Board’s decision in the original proceeding or a decision in an associated 
compliance application proceeding, for the purpose of participating in each such 
proceeding, review, appeal or rehearing. 
 

3. I will maintain all of the Confidential Information and Related Materials in 
confidence. I will not disclose the Confidential Information or Related Materials to 
any person except to the Board or to a person who is authorized by the  Board to 
receive access to the Confidential Information and who has executed and filed with 
the Board an undertaking, unless otherwise required by law, in which case, I will 
promptly give written notice to the Board and the grantee that such disclosure has 
been required.  
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4. I will not copy the Confidential Information or Related Materials except in 

connection with the uses authorized herein. 
 

5. I will use all reasonable and necessary efforts to safeguard the Confidential 
Information and Related Materials from any unauthorized disclosure or use. 
 

6. I shall save harmless and indemnify the Board from and against all claims, actions, 
proceedings, demands, losses, damages, costs, and expenses which may be 
brought against the Board or which the Board may suffer, sustain, pay or incur, 
resulting from, or arising in connection with, the unauthorized use or disclosure by 
myself of the Confidential Information or the Related Materials. 
 

7. Subject to paragraphs 11 and 12, within thirty (30) Business Days of the expiration 
of any appeal or review period of the Board’s decision for the original proceeding, 
or any Board decision for any associated compliance application proceeding, 
unless otherwise directed by the Board, I will: 

 
(a) Expunge all electronic copies of the Confidential Information and Related 

Materials from all electronic apparatus and data storage media in my 
possession and under my direction and control; 
 

(b) Deliver to the grantee or destroy all paper copies of the Confidential 
Information and Related Materials in my possession or under my direction 
and control; and 

 
(c) Provide an executed statutory declaration in the form attached to both the 

Board and to the grantee.  
 
8. I will promptly report any violation of mine of this undertaking to the Board and to 

the grantee and shall take all reasonable steps to retract any unauthorized 
disclosure and report such activities to the Board and to the grantee. 
 

9. I acknowledge that a breach of the terms of the Ruling or this undertaking may, 
with notice, be the subject of contempt proceedings in a court of competent 
jurisdiction. 
 

10. I agree that no failure or delay in exercising any right or privilege in respect of a 
breach of this undertaking or of the Ruling, shall operate as a waiver. 
 

11. If any Board decision for the proceeding or any Board decision for an associated 
compliance application proceeding is the subject of a review application, then I will, 
within thirty (30) Business Days following the release of the Board’s final 
disposition of any review application; 
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(a) Expunge all electronic copies of the Confidential Information and related 
materials from all electronic apparatus and data storage media in my 
possession and under my direction and control; 
 

(b) Deliver to the grantee or destroy all paper copies of the Confidential 
Information and Related Materials in my possession or under my direction 
and control; and 

 
(c) Provide an executed statutory declaration in the form attached to both the 

Board and to the grantee.  
 

12. If any Board decision for the proceeding or any Board decision for an associated 
compliance application proceeding is the subject of a permission to appeal 
application or appeal;  

 
(a) The Confidential Information and Related Materials remain confidential and 

remain subject to the ruling of the Board except to the extent that a court of 
competent jurisdiction grants any contrary order with respect to the 
Confidential Information or Related Materials; 
 

(b) I will, unless otherwise directed by a court of competent jurisdiction, within 
thirty (30) Business Days following the release of a final decision disposing of 
the appeal (a decision dismissing the application for permission to appeal or a 
final decision on appeal): 

 
i. Expunge all electronic copies of the Confidential Information and 

Related Materials from all electronic apparatus and data storage media 
in my possession and under my direction and control; 
 

ii. Deliver to the grantee or destroy all paper copies of the Confidential 
Information and Related Materials in my possession or under my 
direction and control; and 

 
iii. Provide an executed statutory declaration in the form attached to both 

the Board and to the grantee.  
 

[Remainder of page intentionally left blank] 
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Made at   ,   , this    day of   , 20______. 
 
 
_____________________________ _____________________________ 
Witness Signature Undersigned Signature 
  
_____________________________ _____________________________ 
Witness Name Undersigned Name 
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APPENDIX B 

 
Form of Statutory Release 
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Confidentiality Undertaking Form 
Rules on Confidential Filings 
 
[Party Name or Agent] 
[Address of Party or Agent for service] 
[Proceeding Name] 
[Proceeding Number] 
 
To: Northwest Territories Utilities Board 
And to: [Insert parties to the proceeding] 
 
I, [insert name of recipient] of [insert place], do solemnly declare as follows: 

 
1. I had in my possession and under my direction and control information granted 

confidential treatment (“Confidential Information”) by the Board in its ruling dated 
[insert date of ruling] (the “Ruling”) in proceeding [insert proceeding number] (the 
“Original Proceeding”).  
 

2. I had in my possession, and under my direction and control, evidence, transcripts, 
notes, working papers, calculations, analysis, Board rulings, Board decisions, or 
other materials based on or using the Confidential Information that I received, 
reviewed or prepared in the Original Proceeding and in any associated compliance 
application proceeding(s) (the “Related Materials”). 
 

3. I executed an undertaking in accordance with the Ruling and the Rules On 
Confidential Filings to have access to the Confidential Information and Related 
Materials (the “Undertaking”). 
 

4. I have not used the Confidential Information or Related Materials except as 
permitted by the Ruling and Undertaking. 
 

5. I have not disclosed the Confidential Information or Related Materials in any 
manner except as permitted by the Ruling and Undertaking. 
 

6. I have expunged all electronic copies of the Confidential Information and Related 
Materials from all electronic apparatus and data storage media in my possession 
or under my direction and control. 
 

7. I have delivered to the grantee or have destroyed, all paper copies of the 
Confidential Information and Related Materials in my possession or under my 
direction and control. 

 

[Remainder of page intentionally left blank] 
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I make this solemn declaration conscientiously believing it to be true and knowing that it 
is of the same force and effect as if made under oath. 
 
 
 
        _____________________________ 
         Recipient signature 
 
Declared before me at the _____________of _________ 
 
in the ________________________________________ 
 
this ____ day of _________________, 20____. 
 
 
_____________________________________ 
A notary public in and for the 
 
_____________________________________ 
 
 


