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1. BACKGROUND 
 

On October 27, 2008, the Northwest Territories Public Utilities Board (the Board) 

issued Decision 24-2008 with respect to the Northland Utilities (Yellowknife) 

Limited (NUL YK) 2008-2010 Phase 1 General Rate Application (GRA). In this 

Decision, the Board stated the following, at pages 47 and 48, with respect to 

income tax deductions related to Engineering Supervision and General (ES&G) 
costs associated with stock handling charges: 

 

“The City recommended the Board direct NUL to include in its Refiling the 
incremental ES&G amounts related to the stock handling charges 
identified in Exhibit 12 as additional tax deductions for the Test Years 
2008-2010. In addition, the City submitted NUL should be directed to refile 
its prior income tax returns in respect of stock handling charges and flow 
the resulting tax savings to customers in its next GRA. 
 
With respect to the City’s submission that NUL be directed to refile its prior 
income tax returns in respect of stock handling charges and flow the 
resulting tax savings to customers in its next GRA, NUL submitted the 
City’s suggestion amounts to retroactive ratemaking which is not 
permissible. 
 
The Board notes NUL’s treatment of stock handling charges for income 
tax purposes was different prior to the current test period. Prior to the 
current test period stock handling charges were not deducted for 
calculation of the income tax component of revenue requirement, both in 
the forecasts and in the actuals. As long as NUL’s treatment of stock 
handling charges remains consistent for the forecasts as well as actuals, 
the Board considers customers will not be harmed. However, if NUL were 
to choose to follow the route of ATCO Gas and request that its prior year 
income taxes be reassessed by CRA to the maximum extent possible 
including deduction for stock handling charges then customers will be 
harmed if such charges were not were not flowed through to customers.  
  
In view of the foregoing, the Board will not direct NUL to retroactively 
adjust its deductions for stock handling charges respecting prior years. 
However, if NUL were to choose to request such deductions from CRA 
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respecting prior years, the Board expects that any resulting income tax 
savings will be flowed through to NUL’s customers.” 

 

 

NUL YK, by letter dated January 9, 2009 applied for Review and Variance of 

Board Decision 24-2008 (R&V Application). NUL YK stated it was seeking to 

review and vary the findings and the Board’s direction, as follows: 

 

“However, if NUL were to choose to request such deductions from CRA 
respecting prior years, the Board expects that any resulting income tax 
savings will be flowed through to NUL’s customers”. 

 

NUL YK requested the Board to: 

 

1. review pages 47 and 48 of Decision 24-2008; and 
 
2. vary Decision 24-2008 by vacating its direction at page 48 in respect of 

the “flow through” to customers of any tax savings achieved for test years 
prior to the 2008/2010 test period of the application. 

 

Also on October 27, 2008, the Board issued Decision 25-2008 with respect to 

Northland Utilities (NWT) Limited's (NUL NWT) 2008-2010 Phase 1 General 

Rate Application. In this Decision, the Board stated the following, at pages 71 

and 72, with respect to ES&G costs associated with stock handling charges: 

 

“Fort Providence recommended the Board direct NUL to include in its 
refiling the incremental ES&G amounts related to the stock handling 
charges as additional tax deductions for the Test Years 2008-2010. In 
addition, Fort Providence submitted NUL should be directed to refile its 
prior income tax returns in respect of stock handling charges and flow the 
resulting tax savings to customers in its next GRA.  
 
With respect to the Fort Providence’s submission that NUL be directed to 
refile its prior income tax returns in respect of stock handling charges and 
flow the resulting tax savings to customers in its next GRA, NUL submitted 
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the Hamlet’s suggestion amounts to retroactive ratemaking which is not 
permissible. 
 
The Board notes NUL’s treatment of stock handling charges, for income 
tax purposes, was different prior to the current test period. Prior to the 
current test period, stock handling charges were not deducted for 
calculation of the income tax component of revenue requirement, both in 
the forecasts and in the actuals. As long as NUL’s treatment of stock 
handling charges remains consistent for the forecasts as well as actuals, 
the Board considers customers will not be harmed. However, if NUL were 
to choose to follow the route of ATCO Gas and request that its prior year 
income taxes be reassessed by CRA to the maximum extent possible 
including deduction for stock handling charges then customers will be 
harmed if such charges were not flowed through to customers.  
 
In view of the foregoing, the Board will not direct NUL to retroactively 
adjust its deductions for stock handling charges respecting prior years. 
However, if NUL were to choose to request such deductions from CRA 
respecting prior years, the Board expects that any resulting income tax 
savings will be flowed through to NUL’s customers.” 

 

NUL NWT, by letter dated January 9, 2009 applied for Review and Variance of 

Board Decision 25-2008 (R&V Application). NUL NWT stated it was seeking to 

review and vary the findings and the Board’s direction, as follows: 

 

However, if NUL were to choose to request such deductions from CRA 
respecting prior years, the Board expects that any resulting income tax 
savings will be flowed through to NUL’s customers.” 

 

NUL NWT requested the Board to: 

 

1. review pages 71 and 72 of Decision 25-2008; and 
 
2. vary Decision 25-2008 by vacating its direction at page 72 in respect of 

the “flow through” to customers of any tax savings achieved for test years 
prior to the 2008/2010 test period of the application. 
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Since the issues in both applications were identical, the Board indicated it would 

deal with the Applications in a combined process. The Board also stated that 

prior to initiating the substantive review process, the Board was seeking 

submissions on the following two matters: 

 

“Threshold for Review 
As described in Board Decision 3-95, the Board has established a list of 4 
circumstances under which the Board will normally grant a review: 
 

1. Where new evidence, which was not known or not available at the 
time evidence was adduced and which may have been a 
determining factor in the decision, became known after the 
Decision was made. 

 
2. Where a decision is based on an error in law or in fact if such error 

is either obvious or is shown on a balance of probabilities to exist, 
and if correction of such error would materially affect the Decision. 

 
3. Where correction of a clerical error or clarification of an ambiguity is 

required.  
 

4. Where other criteria, particular to a given case, are shown to be 
valid. 

 
Has NUL met the threshold for the Board exercising its discretion to 
review Decisions 24-2008 and 25-2008? 
 
Review Schedule 
Assuming that the Board agrees to commence the review process, the 
Board is considering the following schedule. 
 
Information Requests  Feb. 4th

Responses to IRs   Feb. 11th

Argument    Feb. 18th

Reply     Feb. 25th. 
 
Do the parties have any comments regarding this draft review schedule?” 
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In response to the Board's letter, the City of Yellowknife (Yellowknife or YK) and 

Town of Hay River (Hay River or HR) filed a joint submission respecting the 

threshold issue, on February 3, 2010. YK-HR argued NUL is simply attempting to 

expand on the arguments it has already made in the GRA. YK-HR concluded 

NUL has not met the threshold for R&V. The Hamlet of Fort Providence (Fort 
Providence or FP) stated FP was consulted with respect to the contents of the 

YK-HR letter and fully agrees with the comments set out therein. 

 

By letter dated February 9, 2009, NUL (YK) and NUL (NWT) (“Northland” or 

“NUL”) stated that it has reviewed the response submitted by YK-HR and 

continues to uphold its position that the Test for Review and Variance has been 

met with respect to the treatment of stock handling charges for income tax 

purposes.  

 

The Board, by letter dated February 12, 2009, agreed to proceed with the 

examination of the substantive issue as requested by NUL, given the principles 

involved in the Application. The Board stated its expectation that NUL will 

specifically address the materiality of the alleged error and the question of 

whether the issue raised is speculative or not, given that the Board has no 

evidence that NUL will actually refile prior year tax returns to seek a recovery of 

taxes related to deduction of ES&G on stock handling charges.  

 

On February 16, 2009, the Board, YK-HR and FP submitted information 

requests. NUL responded to the information requests on February 23, 2009. 

 

On March 2, 2009, Argument was filed by the parties to the proceeding. YK-HR 

and FP indicated they have collaborated efforts to file a joint Argument. 
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By letter dated March 4, 2009, Counsel for Northland requested the reply 

argument date be deferred pending the outcome of a related matter that was 

then before the Alberta Utilities Commission’s (AUC). NUL stated YK-HR-FP rely 

heavily upon findings in the context of AUC Decision 2008-113, to support a 

variety of the positions being advanced in their argument. Following the receipt of 

the AUC’s Decisions regarding this matter, NUL stated its intention is to move 

forward with its R&V Application or withdraw same, depending upon the ultimate 

disposition of the matter before the AUC. 

 

By letter dated March 6, 2009, the Board agreed to defer the reply argument in 

accordance with NUL's request. 

 

On November 12, 2009, the AUC rendered Decision 2009-215, with respect to 

ATCO Electric Limited's (AE) regulatory treatment of income tax refunds arising 

from certain additional tax deductions claimed for past years. NUL submitted, in 

Decision 2009-215, the AUC considered itself bound by the principle against 

retroactive rate making. Having regard to Decision 2009-215, NUL, by letter 

dated December 18, 2009, requested that the Board continue the proceedings 

with respect to the R&V Application.  

 

As per the schedule established by the Board, NUL filed a revised R&V 

Application on January 18, 2010. NUL stated this application has been revised to 

incorporate information arising from the AUC’s Decision 2009-215 regarding 

ATOC Electric’s regulatory treatment of tax refunds. 

 

On January 25, 2010, information requests on the updated Application were 

submitted by the Board and YK-HR-FP. NUL responded to the information 

requests on February 1, 2010. 
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On February 10, 2010, Argument was filed by the parties. On February 17, 2010, 

Reply Argument was filed.  

 

2. REQUEST FOR REVIEW AND VARIANCE  

 
NUL’s rates were established by the Board in the 2005-06 GRA as well as in the 

2008-2010 GRA. There was no GRA in 2007 

 

The subject of the request for Review and Variance is the Board’s direction in the 

2008-2010 GRA that if NUL were to claim deductions, for tax purposes, for 

ES&G costs associated with stock handling charges respecting past years (ie 

years prior to 2008), the Board expects any resulting savings will be flowed 

through to customers. 

 

The rates that were established in 2005-06 and the rates in place in 2007 were 

based on the assumption ES&G related to stock handling charges cannot be 

deducted for tax purposes. Rather ES&G related to stock handling charges were 

capitalized as part of the company’s rate base and the capitalized amount added 

to the pool of capital cost allowances. 

 

At the time it filed its 2007 income tax returns in June 2008, NUL became aware 

it could claim stock handling charges as a current year deduction for 2007 and 

therefore proceeded to claim the deduction for 2007. NUL states it had the 

discretion whether or not to claim these deductions for 2007 and prior years but 

chose to claim only for 2007. [BR NUL 3d), 3e)] 

 

NUL’s Application for review and variance is based on the ground that the Board 

erred in law and jurisdiction by directing NUL to flow through to customers any 

savings NUL may achieve by refiling income tax returns to deduct ES&G 
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associated with stock handling charges for years prior to the Test Years. NUL 

states the Board’s direction breaches the well established principle against 

retrospective ratemaking and is outside the Board’s jurisdiction. 

 

NUL states, in its Application, the effect of the prohibition on retrospective 

ratemaking is to place the risk and/or benefit of tax changes after rates have 

been set for a test period with utility shareholders. In this instance, changes in 

CRA treatment of the deductibility of stock handling charges have made income 

tax savings available to NUL for prior test years. Having borne the risk of income 

tax changes during that prior test period, NUL is entitled to receive these savings.  

 

NUL states, in its Application, the Board's jurisdiction emanates entirely from its 

enabling statutes. There is no clear legislative language in the Public Utilities Act 

that empowers the Board to direct a retroactive refund of tax savings achieved 

during test years prior to a rate application. 

 

NUL submits, in its Application, none of the exceptions to the rule against 

retrospective ratemaking recognized in case law, for example the establishment 

of deferral accounts for cost items that are not easily forecasted and the 

reconciling of interim rates with final rates, apply in the present instance. 

 

NUL submits, in its Application, income tax expenses are like any other 

expenses. Once rates have been set, the utility has an incentive to seek ways to 

reduce its income tax expenses, and this benefits customers the next test period 

when tax savings are reflected in the new rate base. Requiring NUL to transfer 

tax savings from one test period to customers during a subsequent period, risks 

undermining the future incentive for NUL to seek effective ways to reduce its 

income taxes during a test period. NUL states, this outcome would be to the long 

term detriment of customers. Indeed, in this instance, customers are benefiting 
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from income tax reductions available to NUL through CRA's changed treatment 

of the deductibility of stock handling charges, since available deductions for the 

Test Years were included in the forecast revenue requirement in the GRA, in 

keeping with the prospective approach underpinning ratemaking. 

 

In its Argument dated March 2, 2009 NUL submitted materiality is not a factor in 

considering whether an error of law or jurisdiction has occurred. [NUL March 2, 

2009 Argument; p. 2] 

 

3. POSITION OF INTERVENERS 

 

YK-HR-FP submitted with respect to NUL’s Argument the risk referred to by NUL 

is a one-way risk only, unlike changes in the statutory tax rates or CCA rates: 

 
"NUL’s position that having “borne the risk of income tax changes during 
that test period, NUL is entitled to receive these savings” must be put into 
a proper perspective as it is misleading. First, it is not likely NUL would 
ever voluntarily re-file its prior years’ income tax returns with a view to 
paying higher income taxes. Hence, the risk it refers to is a one-way risk 
only i.e. it can only be risk to customers (and not to shareholders) if NUL 
re-files its prior years’ tax returns in the manner  contemplated. Next, the 
reference to “income tax changes” is vague; we are not dealing with 
changes to statutory tax rates or CCA rates for which the NUL companies 
have a deferral account.” [YK-HR-FP March 2, 2009 Argument; p.10] 
 

YK-HR-FP submitted the decision to re-file prior period tax returns was entirely 

discretionary on the part of NUL: 

 

"YK-HR-FP also note the decision to re-file prior period tax returns is 
entirely a discretionary decision i.e. NUL does not have to re-file its prior 
years’ income tax returns; there simply is no such compulsion or onus to 
undertake such a re-filing. NUL had the option to, but decided not to apply 
this new deduction on a prospective basis.” [YK-HR-FP March 2, 2009 
Argument; p11] 
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YK-HR-FP also argued NUL’s proposal to claim additional deductions for prior 

years which would result in reductions in the Un-depreciated Capital Cost or 

UCC pools for prior years means customers would be exposed to higher taxes 

than they otherwise would be, had NUL not reduced the UCC pools 

 

"NUL’s position also triggers another problem. It appears NUL has re-filed 
at least one prior period tax return i.e. for 2007 in respect of stock handling 
charges. From an accounting perspective, the running costs claimed in 
respect of 2007 are still in its rate base as the only change is in the tax 
values, not book values. To that end, the related asset of $68,000 for NUL 
(YK) and $13,200 for NUL (NWT), capitalized during 2007, attracts capital-
related costs of depreciation, income tax and return. However, for income 
tax purposes, the stock handling charges are fully deducted in the year 
incurred i.e. 2007, with the tax refund going to shareholders.  
 
Hence, while customers are paying the “book depreciation”, there is no 
corresponding “tax depreciation” or CCA to shelter the taxes payable. 
Depreciation is an add-back amount, increasing taxable income and would 
normally be offset by CCA over the life of an asset. However, now that the 
corresponding CCA does not exist as a result of NUL’s refiling of 2007 T2, 
customers are exposed to higher taxes than they otherwise would have 
been had NUL not reduced the UCC. This is a clear example of customer 
harm." [YK-HR-FP March 2, 2009 Argument; p. 10-11] 

 

YK-HR-FP submitted NUL is wrong in its assertion that finding tax savings (which 

were held for the benefit of future customers) is akin to finding “efficiencies during 

the test period.” YK-HR-FP disagreed with NUL's view that securing a prior year’s 

tax refund through a claw back of UCC held for customers’ future benefit is an 

“efficiency gain”. YK-HR-FP submitted an “efficiency gain” is typically associated 

with finding new ways to do things which will result in cost savings. Typically, an 

“efficiency” or “productivity” gain implies the utility found a way to operate in such 

a manner that it achieved the same output with fewer or less inputs (e.g. through 

mechanization of manual operating procedures) without sacrificing service 

quality. [YK-HR-FP March 2, 2009 Argument; p. 8] 
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YK-HR-FP submitted if utilities keep changing the underlying basis of accounting 

or tax methods on which rates were previously set, the entire foundation of 

regulatory certainty becomes questionable. In this case, the rates were set on the 

basis that stock handing charges were 100% capitalized; NUL has, on an after-

the-fact basis, changed the 2007 tax filing to reflect 100% of these costs as being 

fully deductible. [YK-HR-FP February 10, 2010 Argument; p.13] 

 

4. BOARD FINDINGS 

 

The Board notes NUL claimed deductions for ES&G associated with stock 

handling charges for income tax purposes for 2007 in June 2008.[BR NUL 3] 

Although NUL was aware of the fact that deductions for 2007 had been claimed it 

did not disclose this information during the 2008-2010 GRA proceedings. 

Accordingly, neither the Board nor the parties in the 2008-2010 GRA were aware 

that NUL had already claimed the deduction for ES&G related to stock handling 

charges for 2007. As a result the Intervener Argument and the Board's direction, 

which is the subject of this R&V Application, were framed in the future tense.  

 

The issue before the Board is whether the Directions in Decisions 24-2008 and 

25-2008 violated certain regulatory principles, namely the prohibition against 

retroactive rate making, the principle of prospectivity and predictability of rates. 

 

The Board finds persuasive YK-HR-FP’s submission that the retroactivity risk 

referred to by NUL is not a symmetrical risk. The Board agrees with YK-HR-FP, 

that the claiming of additional amounts for ES&G associated with stock handling 

charges for prior periods is a discretionary act that would minimize the 

company’s taxes and is unlikely to increase the company’s taxes. Accordingly, 
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NUL’s view that having borne the risk of income tax changes it is entitled to 

receive the savings does not apply in this instance. The Board also considers 

YK-HR-FP’s view that customers would be exposed to higher taxes than they 

otherwise would be if NUL retroactively makes additional deductions, to be 

consistent with the Board’s findings respecting harm to customers in Decisions 

24-2008 and 25-2008. 

 

In the Board's view there are certain methodological underpinnings to the 

establishment of rates on a prospective basis as is practiced in this jurisdiction. 

For example, the method of calculating depreciation as reflected in the 

depreciation parameters, the method of capitalizing items of plant and 

overheads, and the method of calculating income taxes, including the method of 

calculating CCA deductions, are some of the methods that are established for 

purposes of setting rates on a prospective basis. The actual results are recorded 

and reported on the same basis. While the specific rates resulting from the 

application of these methods may sometimes change when actual results are 

determined, the method of calculation remains unchanged relative to the 

forecasts. 

 

For example, it is imperative that the method of depreciation as reflected in the 

depreciation parameters remains unchanged between forecast and actual. The 

overhead rates charged to capital projects may change between forecast and 

actual but the method of determining the overhead rates remains unchanged.  

Similarly, the actual tax rates and CCA rates may change relative to forecasts. 

However, the underlying computation methods remain unchanged. 

 

The Board considers consistency in the application of the same methods for 

purposes of forecast rates and actual results is of paramount importance in order 

to maintain comparability of forecast and actual results and to enable 
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predictability of future rates. The Board considers any retroactive change in the 

methodological underpinnings used in the establishment of prospective rates, on 

an actual basis, without regard to the impacts on future rates to be in violation of 

the principle of prospectivity. 

 

The Board considers the amount of Capital Cost Allowance (CCA) that is claimed 

as a deduction in one time period versus another, for tax purposes, is a timing 

issue. If more CCA is claimed in a past year, then less Un-depreciated Capital 

Cost pools would be available for use in future years resulting in a reduction in 

the CCA deductions in future years. Since CCA claims in a past year impact 

future year tax calculations, the Board considers any potential adjustments to 

future customer rates to reflect the carry over effects of past deductions to be not 

a retroactive adjustment of historical rates but rather a prospective adjustment to 

restore the integrity of prospective rate making. 

 

Having considered the foregoing, the Board is not persuaded the directions in 

Decisions 24-2008 and 25-2008 that "if NUL were to choose to request such 

deductions from CRA respecting prior years, the Board expects that any resulting 

income tax savings will be flowed through to NUL’s customers" are inconsistent 

with prospective rate making or are in violation of the prohibition against 

retroactive rate making. The Board concludes NUL has not demonstrated an 

obvious or probable error of law or fact exists. Accordingly, the Applications to 

review and vary Decisions 24-2008 and 25-2008 are denied. 
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5. BOARD ORDER 
 
NOW, THEREFORE IT IS ORDERED THAT: 
 

1. NUL’s applications for Review and Variance of Decisions 24-2008 and 25-

2008 are dismissed. 

 

2. Nothing in this Decision and Order shall bind, affect or prejudice the Board 

in its consideration of any other matter or question relating to the 

Northland Utilities (Yellowknife) Limited and Northland Utilities (NWT) 

Limited. 

 

 
      ON BEHALF OF THE 
      PUBLIC UTILITIES BOARD 
      OF THE NORTHWEST TERRITORIES 
 
 

       
 
 
             
      Joe Acorn 
      Chairman 
 
      Dated March 24, 2010 
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