
THE PUBLIC UTILITIES BOARD 
OF THE 

NORTHWEST TERRITORIES 
 
DECISION 7-2011 APRIL 14, 2011
 

 

IN THE MATTER OF the Public Utilities Act, being Chapter 110 of 

the Revised Statutes of the Northwest Territories, 1988(Supp.), as 

amended. 

 

AND IN THE MATTER OF applications by Northland Utilities 

(NWT) Limited and Northland Utilities (Yellowknife) Limited for 

changes in the existing rates, tolls and charges for electrical energy 

and related services provided by Northland Utilities (NWT) Limited 

and Northland Utilities (Yellowknife) Limited to their customers 

within the Northwest Territories through an adjustment to the Cost 

Recovery/Refund Riders (Rider H). 



 
THE PUBLIC UTILITIES BOARD 

 
BOARD MEMBERS Joe Acorn  Chairman 

    Sandra Jaque Vice-Chairman 

    William Koe  Member 

    Jake Heron  Member 

 

 

BOARD STAFF  Louise Larocque Board Secretary 

    Raj Retnanandan Board Consultant 

    John Donihee Board Counsel 



 
TABLE OF CONTENTS 

 
 

1. BACKGROUND ............................................................................................1 

2. APPLICATION ..............................................................................................2 

3. NWT SUPREME COURT DECISION............................................................4 

4. ANALYSIS OF CLAIMED SECTION 52 COSTS ........................................12 

4.1 LEGAL COSTS FOR POTENTIAL REVIEW AND VARIANCE..............12 
4.2 SECTION 52 INQUIRY COSTS ............................................................15 
4.3 COSTS FOR IMPLEMENTING DIRECTIVES.......................................18 

5. SUMMARY OF BOARD FINDINGS ............................................................20 

6. BOARD ORDER..........................................................................................21 

 

 
 
 



The Public Utilities Board 1 
Of the Northwest Territories 
Decision 7-2011 
 

1. BACKGROUND 
 

By letter dated February 24, 2009, the Northwest Territories Public Utilities Board 

(“Board”) initiated an inquiry under Section 52 of the Public Utilities Act 

("Inquiry") to examine the reasons for abnormally high usage by certain 

customers of Northland Utilities (Yellowknife) Limited (“NUL YK”) and Northland 

Utilities (NWT) Limited (“NUL NWT”). NUL YK and NUL NWT will be collectively 

referred to as "Northland" or "NUL" for purposes of this Decision. 

 

On April 24, 2009, the Board issued Decision 13-2009 respecting the Inquiry and 

issued 18 directives, 15 of which were targeted at improving the customer 

service provided by Northland while 3 directives required refunds for specific 

customers who participated in the Inquiry. 

 

On June 23, 2009, Northland provided an estimate to the Board of approximately 

$157,000 for the regulatory costs of the Inquiry and for the implementation of 

Directives #1 - #15. 

 

In Board Decision 17-2009, dated July 8, 2009, the Board approved the creation 

of a deferral account for each of NUL YK and NUL NWT to track the costs 

associated with the implementation of Directives #1 to #15. 

 

Decision 17-2009 states: 
 

“NUL will need to provide the Board with final costs and calculations as 
well as explanations of any substantial differences in the final costs from 
these estimates. Northland will also need to explain why these costs 
should be considered incremental to, and cannot be accommodated 
within, the existing 2009 revenue requirement. Northland must also 
demonstrate these costs were prudently incurred.” [Decision 17-2009, P5] 
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2. APPLICATION 
 

By letter dated June 30, 2010, Northland submitted an application for recovery of 

costs relating to the Inquiry ("Application"), as part of an omnibus application 

dealing with several other matters. 

 

In the Application, NUL YK and NUL NWT proposed to collect the following 

amounts from customers by way of Rider H: 

 
Northland Utilities (Yellowknife) Limited  $ 43,211 
Northland Utilities (NWT) Limited      29,428 

Total Collection from Customers  $ 72,639 

 

By letter dated August 4, 2010, the Board requested comments from parties with 

respect to Northland’s request for recovery of costs resulting from the Inquiry. 

The City of Yellowknife and Town of Hay River (“YK-HR”), by letter dated 

August 11, 2010, objected to the recovery of the costs related to the Inquiry and 

requested that the Board establish a process, including information requests, 

with respect to the Application. 

 

In accordance with the schedule established by the Board, Northland responded 

to information requests on September 10, 2010. Argument and Reply were 

received from Northland and from YK-HR on September 24, 2010 and October 1, 

2010, respectively. 

 

On November 24, 2010, the Supreme Court of the Northwest Territories 

("Court”) released a Decision respecting Board Decisions 24-2008 and 25-2008. 

In its Decision the Supreme Court granted Northland's request for variance of 

Board Decisions 24-2008 and 25-2008 on the grounds the Board did not have 
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the jurisdiction to order Northland to return to customers an unexpected amount 

of revenue that was received in a non-test year for which the rates were final; to 

do so would constitute retroactive ratemaking. 

 

In a letter dated December 21, 2010, the Board requested comments from 

parties on whether the above noted Supreme Court Decision should affect the 

Board’s decision in dealing with the Application for recovery of costs related to 

the Inquiry. In its December 21, 2010 letter the Board stated: 

 

"A corollary, but unstated, finding of the Supreme Court is therefore that 
the Board does not have the jurisdiction to order ratepayers to cover 
unexpected costs of Northland that were incurred in a non-test year for 
which the rates were final. Similarly, to do so would constitute retroactive 
ratemaking.  
 
If the costs for which NUL is seeking recovery in the June 30th application 
falls within the corollary finding of the Court decision, then the Board 
allowing recovery of those costs from the ratepayers would constitute 
retroactive ratemaking. As the Court decision was not available when the 
Board was accepting submissions on the June 30th application, the Board 
has decided to reopen this proceeding to allow submissions on this matter 
prior to the Board issuing a Decision. 

 

Northland and YK-HR filed Argument and Reply by letters dated January 7, 2011 

and January 14, 2011 respectively. The Hamlet of Fort Providence, Town of 

Inuvik and Village of Fort Simpson (Collectively referred to as the Thermal 

Generation Communities or ("TGC") filed Argument on January 7, 2011. TGC did 

not file a Reply. 
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3. NWT SUPREME COURT DECISION 
 

On November 24, 2010, the NWT Supreme Court released Decision 2010 

NWTSC 92. In that Decision the Supreme Court granted Northland's request for 

variance of Board Decisions 24-2008 and 25-2008 on the grounds the Board did 

not have the jurisdiction to order Northland to return to customers an unexpected 

amount of revenue arising from tax deductions received in a non-test year for 

which the rates were final. 

 

The key paragraph in the Board’s view is as follows: 

 

 
 

The Board requested and received comments from parties on whether the above 

noted Supreme Court Decision should affect the Board’s decision in dealing with 

the Application for recovery of costs related to the Inquiry. 

 

The TGC argument was not well presented or explained and it is not clear to the 

Board if the TGC is actually taking a position with regard to this specific situation.  

The Board agrees with what seems to be the basic premise of the TGC position 

which is that the general use of deferral accounts does not amount to retroactive 

ratemaking.  The question however raised by the Board is specific to this case 

and the TGC does not seem to have examined this situation closely. 
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YK-HR argues that allowing the recovery of any costs associated with the Inquiry 

would amount to retroactive ratemaking.  YK-HR argues that the rates for 2009 

were final at the time of the Inquiry and that NUL is now seeking to recover extra 

unforeseen costs related to the Inquiry.  Further, there was no deferral account in 

place for the purpose of booking Inquiry costs, when the rates were set as final 

and the business risks of NUL were taken into account.  In this regard YK-HR 

submitted as follows:  

 
“On the facts of the present case, final rates were set effective February 1, 
2009. No new GRA has been filed. To allow NUL to now change the rates 
in effect for the test period including 2009 and 2010 would offend the rule 
against retroactive ratemaking. If NUL really did not take into account the 
regulatory risk that the Board might impose some measures on it to 
improve service, it will have to await its next GRA to deal with it. That is 
symmetry, and regulatory fairness. 
 
Regulatory risks are taken into account in Phase I and were expressly 
discussed in the Phase I decisions for the test period including 2008-2010. 
 
The exceptions to the prohibition against retroactive ratemaking referred 
to by Justice Vertes in paragraph 5 of his decision are interim rates and 
deferral accounts. Here the rates were final, not interim, before any 
request for recovery of these costs was made. 

 
Here the deferral account in question was not in effect at the same time as 
the rates were made final. Rather NUL asks the Board to create a new 
deferral account to apply to costs incurred during the test period, after the 
date that the rates have been set as final by the Board for the test period. 
That clearly does not fit within the exception and if it did, it would 
completely neuter the prohibition. Final rates would not be “final” at all. 

 
In the Board’s letter of December 21, 2010 they asked parties to address 
three (3) specific questions in their Argument. In light of the above 
argument, YK/HR advises as follows to those particular questions. 

 
i.  Does the establishment and recovery of costs from ratepayers 

through the use of a deferral account due to new events that 
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transpired after the establishment of final rates constitute 
retroactive ratemaking? 

 
Yes. 

 
ii.  Does the answer to (1) depend upon whether or not notice of the 

possibility of cost recovery through rates was provided at the time 
the new event came to light? 

 
No. 

 
iii.  If the answer to (2) is “Yes”, what costs could be included in the 

deferral account without the Board engaging in retroactive 
ratemaking? Costs associated with the regulatory proceeding? 
Costs associated with the implementing of directives arising from 
the proceeding? 

 
As the above answers are “no” this does not arise.” [YK-HR 
January 7, 2011 Argument Paragraphs 18-22] 

 

NUL argued that the Inquiry was a different situation from that considered by the 

Court. NUL argued that the Inquiry was a separate and distinct process from the 

2008-10 General Rate Application ("GRA") and NUL had sought clarity that costs 

would be recovered through use of the deferral account before embarking on the 

process.  NUL states that the Board was within its jurisdiction to approve the 

deferral accounts.  NUL also argues that the deferral accounts would not affect 

final rates as the deferral accounts would be collected through riders which are 

separate and distinct from the 2008-10 rates. 

 

The key points in NUL’s view are that: 

1) the Inquiry was initiated by the Board, not NUL; 

2) NUL sought and obtained approval for the deferral accounts before it 

made the expenditures; 
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3) no deferral account existed in the case of the retroactive adjustment the 

Board had made regarding income tax refunds and such a situation does 

not apply here; and 

4) the Board approving the deferral accounts in this case does not change 

past rates or constitute retroactive ratemaking. 

 

NUL submitted that all of the requested costs should be approved for recovery 

through the deferral accounts. 

 

In its Reply Argument, YK-HR stated that the approach NUL is taking would 

mean that final rates are only final for the customers but not the utilities and this 

is not the correct interpretation of the Court Decision.  YK-HR states: 

 

"If customers cannot receive benefits of unexpected or unforecasted cost 
reductions within a test period for which final rates have been set, such as 
those in question in the Court Decision, then utilities ought not to be able 
to change final rates (whether by means of riders or otherwise) to account 
for unanticipated costs.” [YK-HR January 14, 2011 Reply Paragraph 4] 

 

YK-HR argues that NUL is incorrectly characterizing Decision 17-2009 as having 

approved recovery of the subject costs but that is not the case.  YK-HR argues 

that symmetry and fairness require that the final rates must remain final.  Both 

the utilities and the ratepayers take the risk that the forecasts for the period do 

not match actual revenues and expenses. 

 

In its Reply, NUL relies upon the creation of the Section 52 Inquiry deferral 

accounts as the basis upon which the costs can be collected without constituting 

retroactive ratemaking: 

 

“The circumstances that exist with respect to the Section 52 High 
Consumption Review, specifically the deferral account which was 
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approved by the Board relating to such costs prior to their incurrence by 
Northland, clearly operate to distinguish this case from the situation 
adjudicated upon by the Court in the referenced Court Decision. In short, 
the specific circumstances surrounding the Section 52 High Consumption 
Review process fit within the exceptions identified by the Court as 
situations which would not constitute retroactive ratemaking. Northland 
submits that this is clear on the face of both the Court Decision and the 
record to the Section 52 High Consumption Review proceeding. 
 
In its Argument (p. 2-3) YK/HR acknowledge that they had previously 
agreed that a portion of the costs incurred by Northland, which in its view 
did not relate to the forecast business risk assumed by Northland in its 
GTA forecasts, could properly be recovered as cost incremental to the 
existing 2009 revenue requirement. Now, YK/HR seek to reverse this 
position, purportedly based on comments made in the Court decision, to 
suggest that recovery of any costs would offend the principal against 
retroactive ratemaking. The difficulty with the updated position of YK/HR is 
that it once again ignores the fact that a deferral account was authorized 
for these costs prior to their incurrence. 
 
In this regard, YK/HR point to no provision of the prevailing legislation 
which prohibits the Board from establishing a deferral account in 
appropriate circumstances or constrains such authority to solely occurring 
in the context of a General Rate Application. The absence of such a 
discussion is understandable, as no such restrictions on the Board's 
authority to appropriately establish a deferral account when to do so would 
provide a party with a reasonable opportunity to recover prudently incurred 
costs is, in fact, contained in the subject legislation. 
 
YK/HR (p. 4) submit that the rates for 2009 and 2010 had already been 
finalized prior to Northland incurring any of the costs related to the Section 
52 High Consumption Review. In fact, this is why Northland specifically 
requested approval of a deferral account, which was subsequently 
granted, prior to its incurring these unforeseen and unforecastable costs. 
Absent approval of this deferral account, Northland would have been 
confronted with circumstances where it would have had to examine 
alternate courses of action, such as declining to incur these costs until a 
new GRA was filed or immediately seeking approval of interim rates, for 
purposes of filing a new GRA. Given the Board's decision to grant the 
requested deferral account, these alternate courses of action did not have 
to be pursued. 
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It now appears that YK/HR wish to ignore the fact that the Board, in the 
proper exercise of its authority, did in fact approve a deferral account for 
the recovery of the costs associated with the Section 52 High 
Consumption Review before they were incurred. As such, there is no 
retroactive ratemaking taking place in these circumstances. 
 
In its submissions (p. 5) YK/HR state that nowhere in Decisions 1-2009 
and 2-2009 nor in the Decisions proceeding them, dealing with the Test 
Period 2008-2010, did the Board approve any deferral account to which 
NUL could book the costs it incurred in dealing with the Section 52 High 
Consumption Review. Again, what YK/HR conveniently ignore in this 
submission is that the Commission did approve a specific deferral account 
to address these costs before such costs were indeed incurred.” [NUL 
Reply P1] 

 
Views of the Board 
The Board notes NUL's view that Decision 17-2009 approved the inclusion and 

recovery of the Inquiry costs through a deferral account and this current process 

is intended merely to finalize the exact amounts to be recovered. However, the 

Board did not approve the recovery of the Inquiry costs through the use of 

deferral accounts. Rather, the Board approved the creation of the deferral 

account for the purpose of tracking these costs. Final Board approval of which 

items and amounts would be allowed for recovery was to be determined at a later 

date and subject to the criteria that the Board set out in the Decision.   

 

NUL also states that “the deferral account which was approved by the Board 

relating to such costs prior to their incurrence by Northland” and that it “requested 

approval of a deferral account, which was subsequently granted, prior to its 

incurring these unforeseen and unforecastable costs”.  However, the Board 

notes, the regulatory process leading to Decision 13-2007 was completed prior to 

any request by NUL for a deferral account. 
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NUL’s primary argument is that the recovery of these costs does not constitute 

retroactive ratemaking because there is a deferral account in place. However, 

NUL's argument does not address the concern expressed by the Board through 

Question #1 of the Board's letter dated December 21, 2010, which is, does the 

establishment of the deferral account itself, and subsequent recovery of costs, 

constitute retroactive ratemaking if the rates are already final for that period prior 

to the deferral account being created for that same period? 

 

Clearly, deferral accounts are used by the Board and other regulators and their 

use does not constitute retroactive ratemaking as the deferral accounts are 

established for a future time period to deal with revenues or costs which are 

difficult to predict or beyond the control of the utility.  The key point is that these 

deferral accounts are set up for future use and are approved with full knowledge 

and in concert with the base rates for that future period.  Adjustments are made 

to true-up the deferral account based upon the actuals and this does not 

constitute retroactive ratemaking. 

 

That is not the case is this current situation.  In this situation the rates that were 

in place for 2009 were already final.  There was no existing deferral account in 

place to capture costs such as those associated with the Inquiry and the risk of 

the Board initiating such a proceeding and issuing directives to NUL can be 

considered to have been evaluated as part of the business risk of the utility when 

the final rates were set. 

 

Clearly if the directives issued to NUL were so onerous as to jeopardize the 

financial health and stability of the utility, then other considerations would have 

been necessary such as immediately declaring the then-final rates to be interim.  

In the Board's view the scope and extent of the costs in this situation were not so 

drastic as to warrant such a step. 
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The essence of the Court Decision was that the Board did not have the 

jurisdiction to order unexpected NUL revenue resulting from certain 2007 income 

tax deductions, to be returned to customers for a year in which the rates were 

final; to do so would constitute retroactive ratemaking. 

 

In the Board’s view, the corollary but unstated finding of the court is therefore that 

the Board does not have the jurisdiction to order ratepayers to cover unexpected 

costs of NUL that were incurred in a year for which the rates were final, as is the 

case in this situation with NUL seeking recovery of unexpected costs in 2009.  

While 2009 had been a test year in the 2008-10 GRA that proceeding was 

concluded and the 2009 rates were final at the time of the Inquiry. 

 

Having considered the Court Decision and the arguments made by the parties, it 

is the Board’s view that it erred in considering the use of deferral accounts for 

costs related to the Inquiry.  The rates for 2009 were final and so the recovery of 

costs related to the Inquiry through the establishment and use of these new 

deferral accounts would constitute retroactive ratemaking.   

 

It is the Board’s view that it can no more approve NUL’s request to recover these 

costs through the use of a deferral account than it can now order NUL to 

establish a deferral account to return the 2007 tax refunds to ratepayers. 

 

On that basis, the Board will not approve the recovery of any costs related to the 

Section 52 Inquiry. 
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4. ANALYSIS OF CLAIMED SECTION 52 COSTS 
 

Although the Board has already decided, based upon the prohibition against 

retroactive ratemaking, to refuse to allow the recovery of any costs related to the 

Section 52 Inquiry, the Board has decided to proceed with an analysis of the 

costs that had been claimed by NUL.  It is the Board’s view that this discussion 

could be useful to all parties in future proceedings. 

 

4.1 LEGAL COSTS FOR POTENTIAL REVIEW AND VARIANCE  
 

In its Application, NUL sought recovery of legal costs of $10,588 for NUL(YK) 

and $10,903 for NUL(NWT) for a total of $21,491.  A more detailed break-down 

of these costs was provided in Table 1 of the response to IR YK-HR-NUL-2. 
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The above costs needed to be reduced to correct an incorrect application of the 

$350/hour cap on lawyers’ fees.  This cap applies to each individual lawyer, not 

to the total hours of all lawyers. 

 

The corrected amounts are shown in the following table: 

 
NUL(YK)  NUL(NWT) 

Invoice No. Partner Associate Student  Invoice No. Partner Associate Student 

811166 4.6 9.3 0.3  811162 4.6 9.3 0.3 

815548 2.8 12.9 -  815546 2.8 12.9 0.9 

820884 0.2 - -  820844 0.2 - - 

829366 0.2 - -  829366 0.2 - - 

Total 

Hours/Lawyer 
7.8 22.2 0.3  

Total 

Hours/Lawyer 
7.8 22.2 1.2 

$/hour $350 $280 $175  $/hour $350 $280 $175 

Fees per 

Lawyer 
$2730 $6216 $53  

Fees per 

Lawyer 
$2730 $6216 $210 

Total Fees $8999  Total Fees $9156 

 

In Argument, YK-HR stated the following: 

 

“Second, as previously noted, the portions of the requested costs incurred 
to deal with the review of the customer complaints through the Inquiry 
should be considered as part of Northland’s forecast business risk. A 
detailed review of the Bennett Jones LLP invoices indicates that a 
significant portion of the May invoice for each of NUL(YK) and NUL(NWT) 
related to a potential Review and Variance Application on Decision 13-
2009 that was never filed and a lesser amount of time related to the 
Compliance Filing. Virtually all of the June invoices related to the potential 
Review and Variance application. Based on the foregoing, approximately 
75% of the legal activities appear to be attributable to the complaints and 
the Inquiry which dealt with them. Accordingly, YK/HR submit that 75% of 
legal costs, as adjusted above, should be excluded from recovery through 
the Deferral Account.” [YK-HR September 24, 2010 Argument, Paragraph 
8]  
 

NUL responded to YK-HR's comments as follows: 
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“However Northland does not agree the legal costs should be reduced due 
to consideration of a potential R&V. The actions of the Board resulted in 
Northland being confronted with numerous requirements and obligations, 
even though no evidence was provided regarding the alleged billing 
errors. Northland was fully entitled to reasonably explore all of its legal 
rights in such circumstances. The legal costs incurred were a direct result 
of the section 52 inquiry, which Northland considers incremental to the 
2009 revenue requirement. The costs should be recovered as filed subject 
to the corrections to hourly rates as mentioned.”[NUL October 1, 2010 
Reply, P3] 
 

Views of the Board 

The Board shares YK-HR’s concern regarding the inclusion of the Review and 

Variance ("R&V") costs in the legal claim being advanced by NUL.  The Board 

agrees that NUL had every right to consider its options in relation to Decision 13-

2009, including the potential for filing an R&V application. However, the Board 

considers the utility's external costs related to an unfiled R&V application to be 

outside the scope of hearing costs or Section 52 Inquiry costs and would 

therefore not be eligible for cost recovery.  

 

The Board has examined the supporting invoices which were provided by NUL 

and is unable to separate the R&V costs from other costs for invoices 811166, 

815548, 811162 and 815546 using the information provided.  However, based 

upon a reading of the services performed under each of these invoices, it is the 

view of the Board that a large portion of the work being billed in these invoices 

relates to the potential unfiled R&V application. 

 

The Board would not have allowed the recovery of the costs related to the 

potential R&V and would have reduced NUL’s legal claim by 90% for invoices 

811166, 815548, 811162 and 815546.  With the exclusion of costs related to the 
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R&V, the remaining legal costs which would have been considered by the Board 

are as follows: 

 
NUL(YK)  NUL(NWT) 

Invoice No. Partner Associate Student  Invoice No. Partner Associate Student
811166 0.5 1.0 -  811162 0.5 1.0 - 
815548 0.3 1.3 -  815546 0.3 1.3 0.1 
820884 0.2 - -  820844 0.2 - - 
829366 0.2 - -  829366 0.2 - - 
Total 
Hours/Lawyer 1.2 2.3 -  Total 

Hours/Lawyer 1.2 2.3 0.1 

$/hour $350 $280 $175  $/hour $350 $280 $175 
Fees per 
Lawyer $420 $644 -  Fees per 

Lawyer $420 $644 $18 

Total Fees $1064  Total Fees $1082 
 

The correct application of the $350 cap and the removal of R&V costs would 

have resulted in reduced legal costs as follows: 

 NUL(YK) NUL(NWT) 
Original Claim $10,588 10,903 
Correction due to $350 cap -$1589 -$1747 
Removal of R&V costs -$7935 -$8074 
Total Reductions -$9524 -$9821 
Remaining Claim $1064 $1082 
 

4.2 SECTION 52 INQUIRY COSTS 
 

With the adjustments made by NUL in Schedule 1 to IR YK-HR-NUL-2(c) and the 

reduction of the legal costs made by the Board, the remaining costs that would 

have been considered for inclusion and recovery by the deferral accounts were 

$40,343 for NUL(YK) and $29,724 for NUL(NWT) for a total of $70,067. 

 

The regulatory costs claimed by NUL included legal costs, labour costs and 

ATCO Electric costs. 
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YK-HR stated in its Argument that all costs directly associated with dealing with 

the complaints through the Inquiry process should be considered part of 

Northland’s forecast business risk and should be accommodated within the 

existing 2009 revenue requirement. 

 

NUL argued that it absorbed significant paid and uncompensated costs related to 

the inquiry and only included in the Application the legal, labour and ATCO 

Electric costs that it considers direct and incremental to the 2009 revenue 

requirement. 

 

NUL stated in its Argument: 
 

“It is not foreseeable that Northland would be directed to spend money 
that does not improve safety, reliability of electrical service or improved 
billing accuracy. While the Billing and IT changes may be of some value to 
customers over the longer term, they were certainly not part of the 
foreseeable business risk or part of the existing revenue requirement. The 
costs are incremental to the 2009 revenue requirement.” [NUL September 
24, 2010 Argument P2] 

 

Views of the Board 
In Decision 17-2009 the Board approved the creation of deferral accounts for 

both NUL(YK) and NUL(NWT) to track costs related to the Inquiry with these 

costs discussed separately as 1) regulatory costs and 2) costs related to 

implementation of Directives 1-15.  The Board also set out conditions that would 

need to be met by NUL for the Board to eventually allow recovery of costs related 

to the Inquiry. In this regard Decision 17-2009 states as follows: 

 

"Northland will also need to explain why these costs should be considered 
incremental to, and cannot be accommodated within, the existing 2009 
revenue requirement. Northland must also demonstrate these costs were 
prudently incurred." [Decision 17-2009, P5] 
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NUL's position as set out in its Argument and Reply is that: 

 

1) this process was the Board’s initiative, not NUL’s; and 

2) there was no finding that NUL’s metering and billing system was in error. 

 

As the regulator, it is the Board’s prerogative to initiate a proceeding where it 

determines such a proceeding is warranted.  As the regulated entity, it is NUL’s 

obligation to provide information requested by its regulator and to follow 

directions issued by its regulator.  The facts that this proceeding was initiated by 

the Board would have had no bearing on the Board’s decision to allow NUL to 

recover the costs associated with this proceeding. NUL's rates are based on a 

Board-approved revenue requirement and the onus is upon NUL to make the 

case for why these costs should not be considered part of NUL’s business risk 

and absorbed within the approved revenue requirement, regardless of which 

entity initiated the process. 

 

NUL also places much focus on the fact the Board did not make a finding that 

NUL’s metering and billing system was in error.  While investigating the accuracy 

of the metering and billing system was a component of this proceeding, the 

quality of customer service provided by NUL was just as much a topic of this 

proceeding and in that area the Board found that the customer service provided 

by NUL was not sufficient and warranted 15 directives being issued to NUL. 

 

With regards to business risk, the Public Utilities Act provides ratepayers with the 

right to make complaints to the Board and it provides the Board the right to 

initiate proceedings based upon those complaints.  To avoid such a situation 

occurring, there is a balancing of risk that is undertaken by NUL to provide a level 

of customer service that avoids complaints but does not result in excessive costs. 
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In this particular instance the customer service provided by NUL was not 

sufficient to satisfy either the ratepayers who made the complaints or the Board.  

 

It is the Board’s view that it is NUL’s responsibility to manage the risk of customer 

complaints and the regulatory risk of any costs arising from concerns over the 

quality of customer care and service.  An improvement in the quality of customer 

service would have reduced the risk of complaints being filed by ratepayers. 

 

It is the view of the Board that the risk of the Section 52 High Consumption 

inquiry was captured within NUL’s business risk. Therefore, the Board would not 

have approved the recovery of legal, labour or ATCO Electric regulatory costs 

related to the Section 52 Inquiry. 

 

4.3 COSTS FOR IMPLEMENTING DIRECTIVES 
 

NUL requested recovery of costs associated with the implementation of 

Directives #1-15.  These costs were primarily associated with changes to the 

customer bills and the development of website bill calculators. 

 

YK-HR stated the following in Argument: 

 

“NUL applied to include $17,004 and $17,013 for billing system changes 
and website bill calculator enhancement in the deferral account for 
NUL(YK) and NUL(NWT) respectively. NUL subsequently indicated that 
$20,253 related to Web Design and Online Bill Calculator had not been 
included in the costs originally filed on June 30, 2010 and requested these 
costs be included in the application to be recovered. These costs were 
equally split between NUL(YK) and NUL(NWT). YK/HR have some 
concerns with the cost of the billing system changes as compared to the 
cost of designing and implementing the website bill calculator 
enhancement but note that there is no evidence to dispute the amount 
charged by ATCO I-Tek. YK/HR also note that the website bill calculator 
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enhancement cost almost double the ATCO I-Tek budgeted amount of 
$11,700. NUL provided no explanation for this overrun other than to note 
that the costs were incurred by ATCO I-Tek and charged to Northland. 
 
YK/HR consider that the billing system changes and website bill calculator 
enhancement costs are the result of changes in billing practices as 
directed by the Board and therefore should be considered costs 
incremental to the existing 2009 revenue requirement.” [YK-HR 
September 24, 2010 Argument, Paragraph 24] 
 

In its Reply, NUL stated: 

 
“Northland submits the Billing and Website IT services were incremental to 
the 2009 Revenue Requirement. They should be recovered as filed.” [NUL 
October 1, 2010 Reply, P3] 

 

Views of the Board 
It is the view of the Board that NUL did not provide the information required to 

satisfy the conditions placed on it by Decision 17-2009.   

 

As already stated, the fact that this was a Board-initiated process and that there 

was no conclusion that NUL’s metering and billing system was at fault would 

have had no bearing on the Board’s decision on this matter.  The Board 

determined that the quality of customer service being provided by NUL was not 

sufficient and ordered improvements.  The risk that NUL would be directed to 

implement improvements to its customer service is a matter that the Board views 

as being part of NUL’s business risk and NUL has not provided any evidence or 

argument to convince the Board to the contrary. 

 

The Board would not have approved the recovery of implementation costs 

related to the Section 52 Inquiry. 
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5. SUMMARY OF BOARD FINDINGS 
 

Having considered the Supreme Court Decision and the arguments made by the 

parties, it is the Board’s view that it erred in considering the use of deferral 

accounts for recovery of costs related to the Inquiry.  The rates for 2009 were 

final and so the recovery of costs related to the Inquiry through the establishment 

and use of new deferral accounts would constitute retroactive ratemaking.  For 

this reason, NUL's request for the recovery of costs related to the Section 52 

Inquiry is denied. 

 

Further it is the view of the Board that the risk of cost recovery for the conduct of 

the inquiry and the costs of implementing Board directives are captured within 

NUL’s business risk.  Even without the prohibition against retroactive ratemaking, 

the Board would not have approved any of the costs claimed for recovery by 

NUL.  
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6. BOARD ORDER 
 

NOW THEREFORE, IT IS ORDERED THAT: 
 

1. The costs related to the Section 52 Inquiry are not approved for recovery 

by Northland Utilities (NWT) Limited and Northland Utilities (Yellowknife) 

Limited. 

 

2. Nothing in this Decision and order shall bind, affect or prejudice the Board 

in its consideration of any other matter or question relating to Northland 

Utilities (NWT) Limited and Northland Utilities (Yellowknife) Limited. 

 
 
      ON BEHALF OF THE 
      PUBLIC UTILITIES BOARD 
      OF THE NORTHWEST TERRITORIES 
 

       
 
       
      Joe Acorn 
      Chairman 
 
      Dated April 14, 2011 
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