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1. BACKGROUND & APPLICATION 
 

On March 24, 2010, the Northwest Territories Public Utilities Board (“the Board”) 

issued Board Decision 2-2010 with respect to Northland Utilities (NWT) Limited’s 

(“NUL”) Diesel Generation Rider Application (“Rider I”). In this Decision, the 

Board rejected NUL’s request to change the O&M recovery method for Rider I. 

The Board stated, for the purpose of Decision 2-2010, the additional actual O&M 

expense in excess of the deferral account’s proxy O&M recovery, in the sum of 

$134,465, is disallowed. The Board had revised Rider I from the proposed 

$0.01559 to $0.01195, effective April 1, 2010. 

 

NUL, by letter dated April 21, 2010 applied for Review and Variance (“R&V”) of 

Board Decision 2-2010 (“R&V Application”). NUL provided the Board with 

supporting arguments in its R&V Application. Based on its submissions, NUL 

stated it was seeking to review Decision 2-2010 where the Board rejected NUL’s 

request to include the additional O&M of $134,465 in Rider I and to vary Decision 

2-2010 by vacating its approval of the rate order attached as Appendix 1 and 

approve the Rider I as submitted in NUL’s February 5, 2010 application. 

 

In a letter dated April 28, 2010, the Board stated that there is a two step process 

when it approaches review and variance applications. First, the Board applies the 

test set out in Decision 3-95 to determine if the applicant has met the threshold 

necessary for the Board to exercise its discretion under section 25 of the Public 

Utilities Act. If the initial submissions convince the Board that this onus has been 

met, then the review and variance proceeding continues. 

 

As described in Board Decision 3-95, the Board had established a list of 4 

circumstances under which the Board will normally grant a review: 
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1. Where new evidence, which was not known or not available at the time 
evidence was adduced and which may have been a determining factor in 
the decision, became known after the Decision was made. 

 
2. Where a decision is based on an error in law or in fact if such error is 

either obvious or is shown on a balance of probabilities to exist, and if 
correction of such error would materially affect the Decision. 

 
3. Where correction of a clerical error or clarification of an ambiguity is 

required.  
 

4. Where other criteria, particular to a given case, are shown to be valid. 
 

The Board asked all interested parties the following question with respect to 

NUL’s R&V Application: 

 

Has NUL met the threshold for the Board exercising its discretion to 
review Decision 2-2010? 

 

The interveners were requested to provide their submissions by May 7, 2010 and 

NUL had until May 12, 2010 to submit their response. No intervener provided 

their comments. 

 

NUL, by letter dated May 12, 2010, stated that given the lack of additional 

comments from the interveners, there is no need for NUL to respond to any new 

issues. NUL also stated that it has fully satisfied the Board’s test for an R&V 

Application and requested that the Board establish a process for the conduct of 

Step 2 of the R&V process as expeditiously as possible. 

 

In a letter, dated May 19, 2010, the Board stated that NUL had not provided 

sufficient reasoning for the Board to agree to conduct an R&V proceeding based 

on Criteria #1, #2 or #3. NUL appeared to primarily rely of Criterion #2 but the 
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Board did not agree that an error in law is either obvious or shown on a balance 

of probabilities to exist in Decision 2-2010. 

 

It was the Board’s view that Decision 2-2010 turned not on a point of law but on a 

conclusion as to the purpose and scope of the Rider I deferral account. 

 

The Board stated that this is an important point which could benefit from further 

examination. For that reason, the Board had agreed to accept the application to 

conduct an R&V proceeding on Decision 2-2010 on the basis of Criterion #4. 

 

The Board issued information request #1 to NUL and requested that NUL provide 

their responses by May 26, 2010. 

 

By letter dated June 8, 2010, the Board issued information request #2. NUL 

provided a response on June 15, 2010. 
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2. BOARD ANALYSIS AND DECISIONS 
 

As stated by the Board at the outset of the R&V proceeding, the issue, in the 

Board’s view, is the determination of the scope and purpose of the Rider I 

deferral account.  During the course of the R&V however, it came to the Board’s 

attention that a portion of the costs for which NUL is seeking recovery are due to 

the failure of the CUL-200 generator during the Taltson shutdown.  The Board 

will first deal with this CUL-200 matter. 

 

2.1 Are Costs Related to the CUL-200 Failure Eligible for Consideration 
as Part of the O&M Costs, for Recovery by way of Rider I? 

 

In its response to IR BR-NUL-3 Attachment 1, NUL referred on a couple of 

occasions (p. 42 and p. 63) to costs related to the failure of the CUL-200 unit.  

This was the first time that the failure of this generator was mentioned in the 

material filed before the Board in either the original Rider I proceeding or in the 

R&V proceeding.  To explore this matter in more detail, the Board issued BR-

NUL-4 to NUL. 

 

Of the $134,465 for which NUL is seeking recovery, $30,280 is incremental costs 

due to the failure of the CUL-200 with $104,185 being the amount of additional 

fuel and O&M costs had the CUL-200 not failed during the shutdown. NUL 

provided a Table showing an allocation of the existing Rider I O&M recoveries 

between CUL failure costs and the additional O&M had CUL 200 not failed, as 

follows: 
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The Board notes the allocation of the Rider I O&M recoveries totaling $78,429, 

between the CUL 200 failure costs and the additional O&M had CUL 200 not 

failed, is in the same proportion as the corresponding costs incurred in 2009. 

Given that the above allocation is not reflective of the historical O&M costs 

forming the basis for the O&M recovery rate, the Board does not consider the 

above allocation to be reflective of the composition of the Rider I O&M recovery 

rate itself.  

 

In IR BR-NUL-4, NUL provided the following explanation respecting its 

philosophy as applicable to maintenance of back-up generators such as CUL-

200. 

 
“Note: It is important to recognize that the Hay River Power Plant is a standby 
plant that is maintained to accommodate short duration run times when the hydro 
is not available. In the Hay River plant the diesel units range in age from 1972 to 
1998. The Unit in question CUL-200 is a 1978 vintage unit. The typical run time 
for this engine during a Taltson regularly scheduled outage would be for 10 days 
after which time it would be assessed and maintained for the next short outage. 
Customers receive a benefit by Northland maintaining the diesel plant as standby 
because new engines are not purchased often. If the duration of outages is short 
an old engine can be maintained for many years to be dependable for this type of 
operation. Once run times become more excessive problems with old engines 
become even more amplified.  

Over the years there have been many discussions between the utilities and the 
PUB about how standby plants should be maintained. If a utility wanted to totally 
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minimize its risk it would be logical to consider replacing aging engines with new 
ones. It is seen as prudent for the utilities to maintain the standby plants for 
standby duty only in an effort to keep costs as low as possible for customers and 
based on the fact that generally these engines do not have to run for long period 
of times. However if they are called on to run for an extended period of time then 
those costs should be recovered from customers. Overall the customers and the 
utilities remain whole using this approach.” 

NUL went on to argue: 

 
“The scope of the deferral account is to recover all incremental costs incurred as 
a result of the Talston (SIC) plant shutdown. As explained in (a) above, the 
continuous running of CUL-200 during the extended outage had led to its failure. 
This resulted in Northland incurring the incremental costs of the rental unit. It is 
therefore clear that the rental and set up costs of the Finning unit were incurred 
as a result of the extended period of the Talston (SIC) plant shutdown and are 
therefore completely within the scope of the deferral account.”  

 

When questioned by the Board regarding business risk, NUL responded in IR 

BR-NUL-4(d) as follows: 

 
“The failure of CUL -200 should not be considered to be part of the business risk 
of Northland. As such, all costs are clearly recoverable. The reason for this, as 
explained in (a) and (b) above, is that the failure of CUL-200 occurred on the 
22nd day of the outage and is directly related to the extended Talston plant 
shutdown. The Talston (SIC) outage duration of 54 days is beyond Northland’s 
control and the incremental costs incurred during that extended period are also 
beyond Northland’s control.  

The failure of CUL-200 during the normal standby operations would have been 
considered to be part of the business risk of Northland. However, given that this 
failure was directly related to the extended shutdown and did not occur during 
normal standby operation, it is clear that this is not part of Northland’s business 
risk. As such, this failure and the associated incremental costs meet the same 
criteria as the other cost components comprising this deferral application.”  

 

The Board notes the change in emphasis by NUL.  In earlier submissions NUL’s 

argument focused on seeking recovery of actual O&M costs. However, the 

response to BR-NUL-4 is now seeking recovery of “all incremental costs incurred 

as a result of the Taltson shutdown.” 
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NUL receives a revenue requirement approved by the Board from which it is 

expected to maintain the CUL-200 and its other generators in a state of good 

repair and operational readiness.  The Rider I parameters are not premised upon 

any specific amount of running days beyond which NUL is absolved of all risk 

and costs due to a failure of its own generators. 

 

The Board concludes that the incremental costs related to the failure of the CUL-

200 are part of NUL’s business risk and are not eligible for consideration of 

deferral treatment, as part of the O&M costs, under the Rider I deferral account 

mechanism. 

   

2.2 Does the Scope of the Rider I Deferral Account Include the Total 
Amount of Actual O&M Costs or Just an Amount of O&M Costs in 
Accordance with the O&M Proxy Rate? 

 

In its R&V application, NUL argued that the previous use of the proxy O&M rate 

of $0.0261 per kwh did not change the purpose of the Rider I deferral account, 

which was in NUL’s view to eliminate all risk from NUL by collecting all 

incremental costs associated with a shutdown of the Taltson hydro plant.  NUL 

stated on p. 3 of 8: 

 
“The past use of a pre-approved proxy rate for O&M recovery that was 
acceptable to parties, does not serve to alter the fundamental purpose and scope 
of this Deferral Account Rider.” 

 

NUL argued that the Board was changing NUL’s and the customers’ risk by 

exposing NUL and the customers to forecast risk for the O&M costs by not 

approving actual O&M costs for recovery by Rider I.  NUL argued that the sole 

purpose for establishing a deferral account is to eliminate forecast risk for both 

the customers and the utility. 
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By disallowing all incremental costs, NUL argued that the Board was retroactively 

changing the nature and scope of the deferral account to the detriment of NUL.  

NUL also argued that the Board has retroactively deprived NUL of any ability to 

recover prudently incurred cost, as it is entitled to do under the Board’s 

legislation. 

 

In the Board's view NUL has an obligation to provide electrical service to its 

customers and to make prudent expenditures to ensure that it can fulfill that 

obligation.  The question for the Board is not the prudency of the subject 

expenditures but rather the portion that is recoverable from customers in 

accordance with the intended purpose and scope of the deferral account that has 

been established.  

 

While accepting that the proxy O&M recovery rate was designed for regulatory 

efficiency, NUL does not accept that the use of the proxy changes the purpose of 

the deferral account away from the elimination of all risk.  It argued in its 

response to BR-NUL-1: 

 
“The use of a “proxy” was intended to, and did, achieve regulatory efficiencies by 
avoiding annual reconciliation proceedings. However, the use of such a “proxy” 
was not intended to invalidate or override the purpose of the approved deferral 
account.” 

 

In a recent Alberta Court of Appeal Decision the Court held, rather than the term 

deferral being definitive of the intent of the relevant account, it is important to find 

the purpose and operation of the account in question: 

 
 One cannot just look at the title of an account, or fixate upon a name like 
“deferred”. One must find the purpose and operation of the account in 
question. [City of Calgary v. Alberta Energy and Utilities Board, 2010 
ABCA 132, dated April 23210; Paragraph 214] 



The Public Utilities Board 
Of the Northwest Territories 
Decision 9-2010 
 

 

9

 

 

In the Board’s view the intended purpose of the Rider I, as set out in the rate 

schedule is to collect costs related to the Hay River diesel generation in excess 

of 4.1% of system energy requirements of the Hay River service area  There is 

no reference therein to recovery of all costs or elimination of all risk.  

 

With regard to the intended operation of the Rider I deferral mechanism, the 

Board notes neither the Rider I Schedule nor the past practice respecting Rider I 

adjustments contemplated O&M recovery on an actual basis. 

 

For example, the Board notes the intended operation of the deferral account did 

not contemplate any adjustments to the O&M recovery rate in the event actual 

O&M was lower than the O&M rate: 

 
“As such, there are no instances of NUL seeking recovery when actual O&M was 
lower.  That would have defeated the purpose of using the proxy.” (emphasis 
added)[BR NUL 1] 

 

Although NUL indicates the actual O&M amounts were close to the proxy O&M 

recovery rate thereby obviating the need for substituting actual O&M for the 

proxy in past years, the parameters governing Rider I do not specify any 

thresholds for when the proxy O&M recovery rate would be substituted by actual 

O&M. The Board concludes therefore, the intended operation of the deferral 

account did not contemplate adjustments to the deferral account to reflect actual 

O&M, when actual O&M was lower than the recovery by way of the O&M 

recovery rate. Equally, the Board considers, based on the principle of symmetry, 

the intended operation of the deferral account would not have contemplated 

adjustments to the deferral account to reflect actual O&M when actual O&M was 

higher than the O&M recovery by way of the O&M recovery rate. 
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The Board, in BR-NUL-2, provided NUL with an opportunity to support it’s 

position that the Rider I deferral account was designed and intended to remove 

all risk from the utility by allowing it to recover actual O&M if and when it was 

higher than the proxy O&M recovery rate. In response, NUL provided further 

argument by declaring that there was no evidence to the contrary. 

 
The fact that a deferral account was set up for third party outages beyond 
Northland Utilities control is evidence that the intent was to eliminate all risk. 
There is absolutely no evidence to suggest that deferral accounts are set up to 
only minimize the risk that is being addressed by the deferral account. There is 
certainly nothing in the history of the subject deferral account that would limit its 
scope in this way.[BR NUL 2] 

 

In the Board’s view, the existence and use of the proxy itself could be taken as 

evidence that the deferral account is limited in scope and was not established to 

eliminate all risk from the utility.   

 

In its response to BR-NUL-1, NUL stated: 

 
“The proxy, as the name suggests, is a proxy for actual costs. Such actual costs 
could be higher or lower than the amounts derived from applying the proxy.” 

 

The Merriam-Webster on-line dictionary (www.merriam-webster.com) provides 

the following definition for “proxy”: 

 
1 : the agency, function, or office of a deputy who acts as a substitute for another 

2 a : authority or power to act for another b : a document giving such authority; 

specifically : a power of attorney authorizing a specified person to vote corporate 

stock 

3 : a person authorized to act for another 

 

Other on-line dictionaries which were accessed similarly were focused on the 

concept of a proxy being a substitute for something else.  What the Board did not 

http://www.merriam-webster.com/
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find in any definition was the concept of a proxy simply being an estimate to be 

corrected as is being argued by NUL in this case.   

 

In its Application dated February 8, 2010, NUL states: 

 

To more accurately reflect the O&M costs incurred, Northland proposes to 
change the Rider I derivation methodology to use the actual incremental 
O&M costs incurred on a going forward basis rather than the previously 
approved incremental O&M recovery rate. [February 8, 2010 Rider I 
Application Page 2 of 3] 

 

The Board notes from the above quote NUL’s characterization of the existing 

basis for O&M recovery as the "previously approved O&M recovery rate". The 

Board also notes NUL’s request for a change in the Rider I derivation method to 

use actual O&M expenses incurred in the 2009 year. The Board considers NUL’s 

proposal to be a request to change the way in which the deferral account has 

operated and therefore contrary to the purpose and operation of the deferral 

account as established. 

 

The Board concludes NUL's request to use the actual O&M cost with respect to a 

past year, in place of the approved O&M recovery rate, is not consistent with the 

purpose and operation of the Rider I deferral account as it was intended when 

the Board approved the O&M recovery rate. The existence and use of the proxy 

O&M rate serves to limit the scope of the deferral account and establish a 

balance between using actual O&M costs versus the extra operational and 

regulatory costs that would be associated with tracking and applying for recovery 

of such costs.  In this particular instance, that balance did not work in NUL’s 

favour due to the length of the Taltson shutdown. 

 

If the Board were to allow NUL to now recover these extra O&M costs which are 

beyond the proxy O&M recovery rate then the Board would be acting in a 
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retroactive manner.  To do so would not be fair or reasonable to NUL’s 

customers who have borne the risk of the actual O&M being less than the O&M 

proxy since the inception of the deferral account. As noted by NUL at page 3 of 

8, the O&M recovery rate was acceptable to parties and changing customers’ 

understanding of the operation of the Rider I deferral account would be 

tantamount to retroactive rate making. 

 

The Board concludes that it will not vary Decision 2-2010 as requested by NUL to 

allow recovery of actual O&M beyond the O&M recovery rate proxy. 
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3. BOARD ORDER 
 
NOW, THEREFORE IT IS ORDERED THAT: 
 

1. Decision 2-2010 will not be varied as requested by NUL to allow recovery 

of actual O&M beyond the O&M proxy. 

 

2. Nothing in this Decision and Order shall bind, affect or prejudice the Board 

in its consideration of any other matter or question relating to Northland 

Utilities (NWT) Limited. 

 
 
 
      ON BEHALF OF THE 
      PUBLIC UTILITIES BOARD 
      OF THE NORTHWEST TERRITORIES 
 

       
 
             
      Joe Acorn 
      Chairman 
 
      Dated July 30, 2010 
 
 


